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PER NARENDRA PRASAD SINHA, AM:

This appeal is filed by the assessee as against the order of Learned
Commissioner of Income Tax(Appeals), Ahmedabad, (in short “the Ld.
CIT(A)”) dated 07.02.2024 for Assessment Year 2017-18.

2. The brief facts of the case are that the assessee had filed his return of

income for AY 2017-18 on 31.10.2017, declaring total income of
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Rs.43,74,040/-. A survey u/s.133A of the Act was conducted in the case of the
assessee, who is the proprietor of M/s. Vasupujaya Ornaments, on
19.12.2016. It transpired that the assessee had deposited cash of
Rs.88,85,000/- during the demonetization period from 09.11.2016 to
30.12.2016. The AO was not satisfied with the explanation of the assessee
regarding this cash deposits and addition of Rs.88,85,000/- was made u/s.
68 r.w.s 115BBE of the Act in respect of the cash deposits. Further, the
addition in respect of stock difference of silver found during the survey was
also made and the assessment was completed u/s.143(3) of the Act on

23.12.2019 at total income of Rs.1,35,04,286/ -.

3. Aggrieved with the order of the AO, the assessee has filed an appeal
before the First Appellate Authority, which was decided vide the impugned

order and the appeal of the assessee was partly allowed.

4. Now the assessee is in second appeal before us. The following grounds
have been taken in this appeal:

1. The order passed by the Ld. CIT(A( is against law, equity & justice.

2. The assessment order passed by the A.O is bad & illegal as no opportunity was
provided to the appellant in spite of specific request of personal hearing or video
conferencing.

3. The Ld. CIT(A) has erred in law and on facts in upholding addition made by the
Ld.AO u/s.68 1/w 115BBE of the Act of Rs.87,80,000/-

4. The appellant craves liberty to add, amend, alter or modify all or any grounds of
appeal before final appeal.

5. Shri Mahesh Chhajed, Ld.AR appearing for the assessee submitted that
the only grievance of the assessee in respect of the present appeal is in respect
of the addition for cash deposits. He submitted that the source of cash

deposits was duly explained before the AO. The total cash sale during the
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year was Rs.1,92,01,869/- as compared to cash sales of Rs.1,75,60,896/ - in the
preceding year. He further explained that the cash sales were made during
the entire year and not only during the proximity of demonetization period.
Under the circumstances, the Revenue was not correct in disbelieving the
cash sales and making the addition in respect of cash deposits during the
demonetization period. The Ld. AR further submitted that no defect in the
books of account of the assessee was pointed neither the account of the
assessee were rejected. Therefore, the addition as made by the Revenue was
not correct. He further submitted that the finding recorded by the Ld. CIT(A)
that the sales in period around demonetization were inflated, was not correct
particularly when the Ld. CIT(A) had acknowledged that Diwali during the
FY 2016-17 was on 30.10.2016 and accordingly there was an increase in cash
sales during that period. He further submitted that no discrepancy was found
in the form of shortfall of stock during the survey, so as to cast any doubt on

the genuineness of the sales.

6. Per contra, Shri C. Dharninath V.S, Sr. DR relied upon the order of the
AO and the Ld. CIT(A). He has drawn our attention to the findings recorded
by the Ld. CIT(A) in para 10.3 and 10.3.1 of the order and submitted that

assessee had shown increased cash sales during the demonetization period.

7. We have carefully considered the rival submissions. Out of the total
addition of Rs.88,85,000/- made by the AO, the Ld. CIT(A) has allowed relief
in respect of cash deposit of Rs.99,600/- made on 08.11.2016 and the balance
addition of Rs.87,80,000/- was confirmed. It is an accepted fact that the
assessee was showing cash sales in all the years which is a normal

phenomenon in the Jewellery line of business. The total turnover and cash
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sales of the assessee during the current year and in the preceding year are

found to be as under:

Particulars AY 2017-18 AY 2016-17
Total Turnover 6,40,82,582/- 6,60,29,584/-
Cash Sales (Incl. VAT) 1,92,01,869/- 1,75,60,896/-
8. It is thus seen that in the current year the cash sales had marginally

increased. The percentage of increase in cash sales was less than 10%, which
can’t be considered as abnormal increase. The AO has not disputed the cash
sales as disclosed by the assessee but has only doubted the veracity of cash
deposited during the demonetization period. The details in respect of cash
balance available with the assessee at the time of demonetization was

explained as under:

Particulars Amount
Opening Cash Balance as on 01.04.2016 Rs.75,338/-
Add: Cash sale during the period 01.04.2016 to | Rs.1,54,43,683/-
08.11.2016
Add: Cash payment during the period 01.04.2016 to | Rs.19,568,189/-
08.11.2016
Less: Cash deposit in bank during the period | Rs.47,28,085/-
01.04.2016 to 08.11.2016
Cash Balance available as on 08.11.2016 Rs.88,32,747/-
9. It is seen from the above table that the assessee has made cash sales of

Rs.1,54,43,683/- during the period from 01.04.2016 to 08.11.2016. As per the
tindings recorded by the Ld. CIT(A), there was a sudden increase in cash sale
during the period from 27.10.2016 to 02.11.2016, which cannot be held as
exceptional or extra ordinary considering the fact that Diwali fell in that year
on 30t October and there is increased sale around Diwali every year. The
spurt in the sale of Gold around Diwali is an accepted phenomenon. The Ld.
CIT(A) has observed that the cash sales continued till 02/11/2016, which was
‘labh pancham” occasion and most of the markets in Ahmedabad were closed.

We find this to be a casual observation without any facts and findings. No
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specific finding has been given that the assessee has shown cash sales on the
date when the shop was closed. Further, the quantum of sales on these dates
and whether it was only cash sales, has not been specified. In the absence of
these specific particulars and details, we can’t take any adverse view in the

matter.

10. The Ld. CIT(A) has also observed that the assessee had laundered his
unaccounted cash post demonetization to give it colour of genuineness.
However, no evidence has been brought on record to substantiate this
allegation. The Revenue had conducted survey operation at the premises of
the assessee and in the course of survey also no such evidence was found.
Thus the findings as recorded by the Ld. CIT(A) is found to be based on mere
presumption and without any basis. Further, there was no evidence found
during the survey that assessee had recorded non existing sales in its books
of accounts post demonetization. No shortfall in stock was found during the
survey, to back the allegation of recording non-existing cash sales. The
difference of stock found during survey was in respect of 174.48 kg of silver
which was already offered for tax. In addition, no evidence of any back dating
of entry was found during the survey, as alleged in the orders. The Revenue
had not doubted the cash sales made prior to demonization as well as the
cash deposit of Rs.47,28,085/- in the bank account during the period from
01.04.2016 to 08.11.2016. No defect was pointed out in the books of accounts
of the assessee. In view of these facts, the addition made by the Revenue in
respect of cash deposit of Rs.88,85,000/- during the demonetization period
cannot held as correct. The Revenue had conducted survey operation at the
premises of the assessee during demonetization period on 19.12.2016. In the

absence of any incriminating evidence found during the survey in respect of
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backdating of sales entries or recording of non-existent sales or in the shortfall
of stock, the addition for the cash deposits, as made by the Revenue was not
justified. Considering the totality of the facts and the explanation of the
assessee, the addition in respect of cash deposit of Rs.87,80,000/- upheld by
Ld. CIT(A), made during demonetization period, is deleted.

11.  In the result, the appeal of the assessee is allowed.

Order pronounced in the Open Court on 15 October, 2024 at Ahmedabad.
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